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The Particularities in Proving Child Sexual Abuse

Danijela Frangez', Darko Maver?

Sexual violence against children is a problem of society and of individuals. In spite of modern society’s growing
sensitivity to child sexual abuse, children are still often victims of such criminal offenses. Stereotypes and myths
concerning sexual abuse of children that tend to alleviate offenders’ responsibility while placing the blame on the
victim still play an important role as well as obstruct adequate evidence detection and collection. This article is based
on research on child sexual abuse in Slovenia. The data were collected by reviewing police, prosecution and court
records for the year 2003, and focus group interviews conducted with prosecutors and criminal investigators of child
sexual abuse. The study limitations were mainly the lack of data in some police, prosecution and court records and the
absence of judges in the focus group interview.

In criminal proceedings, it is important to determine the credibility of the victim’s testimony because in most cases
material evidence is not present. The reasons for a lack of evidence lie primarily in the fact that such offenses are not
reported immediately after the abuse and that a great majority of them occur within closed domestic settings, which
additionally obstruct evidence detection and collection. However, the research indicated that the solid expertise and
expert witness testimony in court did prove to bear important impacts on the trial outcome, especially in cases where
no other evidence is available and when it is necessary to determine whether the child was sexually abused or not.
Also important is the persistence of judges, as they have the responsibility to examine the various opinions of experts,

victims, defendants, and others, and to provide a high quality service even in cases that last for a number of years.
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1 Introduction

Criminality in Europe and the rest of the world is expand-
ing, changing (Maver & Dobovsek, 2011), and becoming in-
creasingly more sophisticated and varied (Mesko, Sotlar, &
Winterdyk, 2011). By ratifying first the Convention on the
rights of the child (1989) and then the European convention
on the exercise of children’s rights (1996), and by signing the
Council of Europe convention on the protection of children
against sexual exploitation and sexual abuse (2007), Slovenia
has joined the ranks of countries where children are awarded
special protection against sexual offenses. The provisions of
the Convention on the rights of the child (1989), define that
children have the right to be protected from violence, ex-
ploitation, and abuse, otherwise present in all societies. Even
though there has been more public recognition of these so-
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cial problems, children all over the world are still victims of
various forms of violence. They can be physically and men-
tally mistreated, neglected or sexually abused. Abuses most
often happen in places familiar to the child and are usually
committed by people he or she knows and trusts. This fact is
especially important for understanding child sexual abuse in
Slovenia, where this issue is still a taboo, even though pub-
lic awareness is rising. Adults, who harbour their own sexual
prejudices, often do not educate their children appropriately
about sexuality and their right to not be sexually violated and
exploited, thus children seek information from other sources.
No doubt, ignorant children are easier to subdue and manipu-
late. Offenders have an easy job of influencing and abusing
them because they exploit the fact that children are naive,
obedient, easy to subordinate, and that they are also curious
about their own developing bodies and sexuality. Many adults
still believe in certain stereotypes and myths that mitigate the
burden of guilt for offenders, and shift at least some of the
blame onto their victims. These attitudes can interfere espe-
cially with the detection of child sexual abuse cases as many
people, due to ignorance and fear, deny the abuse and are not
able to recognize the signs which could indicate that a child
was sexually abused. In Slovenia, however, over the last period
some major child sexual abuse cases (for example Slovenian
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Frizt]®) were detected, which indicate that the Slovenian so-
ciety has become more sensitive about recognizing the child
sexual abuse, which has an important impact on the investiga-
tion, and prosecution of such cases.

2 Gathering evidence in child sexual abuse ca-
ses*

Gathering evidence is a process of securing (searching for
and collecting) all evidence that is the basis for ascertaining
the culpability of suspects in criminal proceedings (Sugman
Stubbs & Gorki¢, 2011). Law enforcement agencies uncover
facts and evidence of a criminal offense through criminal in-
vestigation activities. However, in the investigation of child
sexual abuse they are confronted with the problem of detect-
ing such cases as well as obtaining material evidence. The
reasons for these problems lie mainly in the late reporting of
these crimes and also in the fact that the abuse mostly hap-
pens in a domestic environment where there are no witnesses.

Once the police detect the sexual abuse of a child, in the
first phase of a criminal investigation investigators must gath-
er as much information about the criminal offense as possi-
ble. The speed of investigation is crucial in dealing with child
sexual abuse (Basi¢, 1993). It is imperative to act immediately
(to examine the crime scene, make house searches, etc.) and
focus all efforts into gathering any available evidence. Brvar
(2006) writes that the results of investigations conducted
by the police between 2000 and 2002 (Jager, 2006) showed
that the most common investigative task was collecting
data and information from individuals. Photo line-ups were
done in 24% of the unresolved, and in three resolved cases.
Furthermore, a crime scene investigation was done in 6.1%
of the unresolved and in 6.4% of the resolved cases, while a
search of the suspect’s home and other premises ordered by
the court was conducted in five resolved cases.

The course of investigation is different depending on
whether the suspect is known or unknown. If the suspect has
not yet been identified, the victim (if he or she survives) is the
main source of information. The victim’s story provides in-
formation and clues relating to the crime scene and offender,

*  The 62-year old man has been abusing his minor daughters for

several years. One of them gave birth to his baby (D. K., 2009; M.
R, 2012).

*  The Penal Code of the Republic of Slovenia [Kazenski zakonik
Republike Slovenije] (2008) defines child sexual abuse as a sexual
assault on a child under the age of fifteen, so, for the purposes of
this paper, we only analysed sexual abuse cases involving children
younger than fifteen.

to the timeline of the criminal act, vehicles used, etc., all of
which are important in order to collect and secure possible
material evidence. In this stage, investigators use canvassing’
to gather important information (which might lead to the
suspect) from nearby residents, workers, employees, bus driv-
ers, and others. Canvassing is primarily used if the criminal
offense was a one-time occurrence. The amount of evidence,
especially evidence from the victim’s body, is usually greater if
the offender is known to the victimised child.

2.1 Material evidence

Material evidence can support the victims statement and
help to get the suspect’s confession of guilt. Material evidence is
important in criminal proceedings, because it significantly in-
fluences the court’s decision in a criminal case (Lyman, 2002).

When crime investigators work on a case of child sexual
abuse, they have to look at and process three separate »crime
scenes«: the actual place where the criminal assault suppos-
edly happened, the victim’s body and clothing (Carney, 2010),
and the offender and his clothing. Mart (2010) emphasized
that in investigating child sexual abuse it is crucial to make a
thorough search for DNA evidence, microfibers, objects pos-
sibly used in the criminal act or to intimidate the victim, and
other traces relevant to the case (Basic, 1993).

A crime scene investigation is usually conducted only if
the criminal offense was reported shortly after it happened
because in such a case the likelihood of there being mate-
rial evidence is greater. However, the crime scene should be
processed even after a longer period of time has gone by; the
chronological distance does not automatically mean that a
forensic investigation will not turn up some useful evidence.

Other important sources of evidence include general
medical and gynaecological examinations of the victim, when
necessary, due to the nature of the sexual attack (Basi¢, 1993).
Adams (1995) noted that relevant evidence is collected in
less than 30% of medical examinations, but in proving sexual
abuse it is important to know that in most cases these medical
examinations give normal or nonspecific results because most
forms of child sexual abuse leave no traces. Even unusual
marks on the skin of a victim’s intimate body parts, for exam-
ple, do not necessarily mean they were caused by sexual abuse
(Adams, 1995). Modly (1999) also adds that it is necessary to
consider the possibility that the child has been drugged.

> Canvassing is the technique of gathering information door-to-
door in the area where the offence occurred (Dvorsek, 2003).
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If the medical examination is completed within 48 hours
after the assault, the possibility that usable evidence will be
found is much greater, however, child sexual abuse is often
reported very late and this makes gathering evidence more
difficult (The Office of the State Prosecutor General of the
Republic of Slovenia, 2003). Drobni¢ (1999) pointed out the
following police investigation tasks that should be carried out
so that as much evidence as possible is gathered: i) collect-
ing and securing clothing and footwear; ii) examining the lair
and collecting traces of materials that could be evidence; iii)
collecting fingernail scrapings (if the victim fought back) and
other biological traces; iv) taking swabs from the victim’s skin,
mouth, anal and vaginal cavities; v) collecting pubic hair and
taking swabs from the (suspect’s) penis.

It is possible to count the following among the material
evidence of child sexual abuse: video recordings of the abuse
made by the suspect, various written documents (e.g., diaries,
notes, letters, etc.), invoices for items purchased by the sus-
pect and received as gifts by the victim, online communica-
tion, telephone calls, and objects connecting the suspect to
the victim (e.g., personal items belonging to the victim, which
are later found in the suspects possession; objects used during
the sexual abuse, etc.) (Lyman, 2002).

While conducting house searches, investigators also look
for items such as lubricants, sexual toys, and any other ob-
jects (belonging to the victim or offender) that could be used
in the sexual assault on a minor, keys that do not belong to
the suspect, a suspect’s letters to the victim, and anything else
relevant to the case (Basi¢, 1993). It is also sensible to make a
search of the victim’s home (his or her room), as investigators
can come across items the victim has received (as gifts) from
the suspect, or additional evidence that sexual abuse really did
happen (e.g., a child’s diary, e-mail, etc.).

If the victimised child knows the suspect, is related to or is
on friendly terms with him, or in some other kind of relation-
ship with him, investigators often find little material evidence of
the suspect’s guilt. Most of the biological evidence is destroyed
by the shower, or is unintentionally or out of embarrassment
destroyed by the victim him- or herself. It is also important to
consider the pressure felt by victims and other individuals, es-
pecially if the suspect is a family member and has been abusing
the victim for a longer period of time (The Office of the State
Prosecutor General of the Republic of Slovenia, 2003).

2.2 Personal evidence
Personal evidence is the evidence gathered by investiga-

tors from victims, suspects and anyone else who could know
something relevant to the case (Dvorsek, 2003).
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By gathering reports from individuals who could know
something about the abuse (relatives of the victim, neigh-
bours, friends, schoolmates, teachers, social workers, medical
doctors, and other caregivers) investigators get information
about the course of events/abuse. Individuals with informa-
tion about the conditions in the victim’s home and close sur-
roundings, the offender’s (technically called a suspect in the
pre-criminal proceedings) attitude towards other people, his
habits, the amount of time he spends with children, his hob-
bies and so forth, can shed light on the basic assumptions
about him (Dvorsek, 2003). These informers can also give
valuable information about the child’s behaviour and ver-
bal expressions at the time when the abuse supposedly hap-
pened. All of this information additionally supports a child’s
statement and illuminates his or her circumstances. Sugman
(2000: 212) noted that when material evidence in child sexual
abuse cases is insufficient, it is permissible to use indirect evi-
dence, including written documents and other evidence, even
though the author of these cannot be interrogated.

Gathering information from the suspect usually follows the
analysis of the evidence already collected elsewhere. It should
be considered that the suspect will, as soon as he begins to fear
that his crime will come to light, try to destroy incriminating
evidence. Therefore, investigators must proceed in conspiracy
(Dvorsek, 2003). It all depends on their interview and interroga-
tion tactics, how much and what kind of information they will
get from the suspect. Investigators, of course, have to be familiar
with which interrogation methods are acceptable and legal and
which questions to ask (Maver et al., 2004). To acquire an admis-
sion of guilt in the pre-criminal or criminal proceedings is, after
all, one of the goals of the criminal investigation. Investigators
can also employ certain measures, early on in the pre-criminal
process, to deflect the most typical defence strategies® used by
suspects (Maver, 2000: 20). In cases with absence of material evi-
dence the use of polygraph may also be relevant when assessing
the credibility of suspect’s statements” (Seli¢, 2003).

In order to get information from the victim, investigators
must be thoroughly familiar with the relevant legislation and

Maver (2000: 13) listed that some of the defence strategies are: a
staunch denial of guilt or declaration of innocence; an accusation
that the investigative and/or court proceedings are not fair; an at-
tempt to minimise the consequences of the criminal offense; an ap-
peal on the grounds of mitigating circumstance; a petition to make
the criminal qualification milder; an attempt to transfer culpability
to the victim or other individuals; an excuse on the grounds of di-
minished capacity; an effort to stall or delay criminal proceedings;
a confession accompanied with the explanation that the offense was
committed for »a higher cause; other atypical defence strategies.

The use of polygraph could also be useful in assessing the wit-
nesses statements.
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must also know a lot about the different forms of child abuse.
Furthermore, they must determine the characteristics of the
offender, victim, and the environment where the criminal in-
vestigation is being conducted. Investigators must understand
the relationship between a victim and his or her abuser (who
is often someone whom the child knows well), and they must
also be educated about the developmental stages of childhood
and master techniques of interviewing children. In this, the in-
terrogation room is a significant factor. When the child is in a
familiar and pleasant place, he or she will tell more than in a
formal and intimidating setting. In Slovenia, there are several
child-friendly interrogation rooms (M. R., 2009) with video-
cameras to record whatever happens during an interview. The
videotape can be used as evidence in court, and can be viewed
by expert witnesses, judges, prosecutors, and defence attor-
neys. Taped interviews protect children from having to un-
dergo repeated interrogations and reliving the bad experience.

The Office of the State Prosecutor General of the Republic
of Slovenia (2003) recognises that the personal and emotional
trauma suffered by abused children poses a special problem for
interviewers. If the trauma is too great, children often cannot or
will not tell much, and each interview forces them to relive the
abuse; it takes them a step back, creates a block and incapacitates
them to speak about the traumatic experience. A child’s inabil-
ity to recount details of his or her abuse can prolong the judi-
cial process, and it also means that the victim’s testimony is not
among the evidence. Another significant factor is the chrono-
logical distance from the criminal offense — family members, the
victimised child and the parent who is not responsible for the
abuse can decide against testifying in court or can even recant
their accusation (The Office of the State Prosecutor General of
the Republic of Slovenia, 2011). Garanzini (in Gothard, 1987)
found that in 13% to 50% of all, victims recant their accusations
or somehow change their first official statement, and the child’s
deposition is usually the only evidence in most cases of child
sexual abuse. All decisions made in regard to the child’s wellbe-
ing and to the criminal investigation are, therefore, based on the
child’s »story« (Lamb, Hershkowitz, Orbach, & Esplin, 2009).
The best evidence that child sexual abuse really did occur, is the
victim’s spontaneous, clear, consistent, and detailed (considering
the child’s age) statement (Adams in Herman, 2010). Baily and
Baily (in Herman, 2010) stressed that children, those who do
speak out about the (sexual) abuse they suffered, generally (with
a few rare exceptions) speak the truth. The credibility of a child’s
deposition is evaluated by the court, where expert witnesses play
an important role.

2.3 The role of expert witnesses

Expert witness testimony is crucial if there is a lack of
other evidence (Gothard, 1987). A judicial expert testifies to

the duration of the abuse, its forms, level of violence, and the
reasons why the abuse was not detected earlier and the child
does not show signs of bodily harm or obvious psychological
trauma. He or she also assesses the credibility of the victim’s
statement and tries to determine whether a child has been
sexually abused.

Klettke, Graesser, and Powell (2010) found that the con-
sistency between evidence and an expert witness’s testimony
has an important effect on the decision of the court regarding
the credibility of the victim and the culpability of the suspect.
With different words, our research also showed that an expert
witness’s testimony was less convincing only when the qual-
ity and consistency of the material evidence was low. In such
a case even the expert’s qualifications and references held no
significant weight.

3 Research

3.1 Methodology and data gathering

Qualitative and quantitative research methods used in
examining the research question of this study focusing on
criminal investigation aspects of child sexual abuse evidence
detection and collection provided a more comprehensive in-
sight into the research problem and increased the validity and
reliability of the data. The study conducted in 2010 and 2011
in Slovenia was divided into two parts. The first, a review of
70 randomly selected cases from 2003,® focused on examin-
ing police, prosecution and court records pertaining to all the
stages of the procedure, from the detection to the conclusion
in a pre-trial or trial procedure, provided a broader insight
into this problem and helped identify the key problems and
dilemmas in detection, investigation and providing of evi-
dence of child sexual abuse. In the second part, a one focus
group interview with prosecutors and criminal investigators
of child sexual abuse cases was conducted to gain insight into
the practice of investigating and proving child sexual abuse, as
well as to learn, through their experience, about the problems
they encounter in their work.

To analyse the records, we reviewed relevant literature
and compiled a list to help us create a data model in Microsoft
SQL Server 2008 which we also used for data storage. To col-
lect data, we designed a user interface in Microsoft Access

8 The year 2003 was chosen because it was expected that randomly

selected cases from this year would be resolved by a final judge-
ment in year 2010 when we started the research. The permission
to view the prosecutorial and judicial records was obtained only
for the already archived cases.
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and linked it to the data cache. Some analyses and statistical
treatments were made in Microsoft SQL Server Management
Studio 2008 in the Transact SQL language, used by the SQL
Server. The chi-square tests, which show the probability that
the association between two categorical variables does exist,
and the Cramer’s V, which indicates association power be-
tween those two variables, were done with SPSS software. In
some instances, the results of our study are illustrated by ex-
amples; real case files which are numerically labelled so as to
protect the anonymity of the individuals involved.

3.2 Research limitations

The study limitations were mainly the lack of data in some
police, prosecutors’ and court records, and the absence of
judges in the focus group interview.

4 Research results

The study included the review of 70 randomly selected
child abuse cases reported in 2003. A total of 196 cases were
reported that year, which means, that our selection and review
of 70 cases represents 36% of all the cases.

4.1 Criminal investigation activities

The most frequent investigative task was gathering infor-
mation from individuals who knew about the abuse. This was
done in 90% (n = 70) of the analysed cases. The abused child
was interviewed in 59 cases (84%, n = 70). House searches
and crime scene investigations were less frequent investiga-
tive activities.

4.1.1 Interviews with children

The victims confirmed suspected child sexual abuse by
their own statements in 51 cases or in 73% (n = 70) of the
analysed cases. In one case, the criminal file contained infor-
mation that the interview with the child was recorded. In four
interviews anatomically correct dolls were used, and in an-
other four cases children drew pictures of genitals. In three
out of five cases the child identified his or her attacker from
a photograph.

To describe sexual abuse children most often used child-
ish euphemisms for body parts, such as »weenie«, »wee weex,
»pee pee, etc. In Case Number 7 a little girl described her
father’s penis as »fat and short«. In Case Number 12 a girl
told investigators that the offender demanded she show him
her »slit« and »pucker«. In Case Number 16 a girl called her
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father’s penis »piggy« and said, »... daddy’s piggy stank, he
put it on my mouth and I threw up.« The offender than told
her to, »spit on the piggy«, which the girl did, and then »the
piggy spat at her«.

4.1.2 Crime scene investigation

A crime scene investigation was conducted in three cases
or in 4% (n = 70) of the analysed cases. In Case Number 2
the police seized, during a house search, a handwritten letter
by the offender to the victim. In Case Number 6 a forensic
investigation was carried out on a neglected parking lot where
the victim supposedly spat out the offenders semen; investiga-
tors also processed the car where the offense took place. The
forensic analysis of the collected evidence confirmed that the
biological trace found on the parking lot was indeed a mixture
of the victim’s and offender’s bodily fluids, the pubic hair be-
longed to the offender. In Case Number 15 the police secured
the victim’s clothes with traces left by the offender, and ciga-
rette butts found at one of the crime scenes. An analysis of the
collected semen, saliva on the cigarette butt, and pubic hair
found in the apartment of one of the victims, all confirmed
the offender’s identity.

4.1.3 House search

House searches were conducted in 13 cases or in 19%
(n = 70) of the cases. Investigators collected clothing (jack-
ets, pants, underwear and other pieces of clothing belonging
to the victim and suspect), objects which were used in the
criminal act (e.g., a stick), photographic material, notebooks,
diaries, cigarette butts, videotapes, audiotapes, digital video
material, bianco postcards with images of child nudity, and
pornographic magazines. In Case Number 36 investigators
collected two pairs of underpants with red stains on the in-
side of the crotch area. The stains proved to be the victim’s
menstrual blood because she was menstruating while having
intercourse with the suspect.

4.1.4 Confession of criminal liability

In the pre-criminal proceedings, 19% (13, n = 69) of the
accused suspects confessed to committing the criminal of-
fense in question; among these suspects, eight held to their
confession through the whole investigative and criminal pro-
ceedings, but one of them did not confess until the beginning
of the criminal proceedings. In three cases the suspects con-
fessed their guilt in the pre-criminal proceedings, but denied
all culpability in the criminal proceedings and in court.

In four out of eight cases where the defendants confessed
to committing acts of sexual abuse against children, and never
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changed their statements during the whole criminal proceed-
ings, the defendants were minors. Two minor defendants only

Table 2: The material evidence

partially confessed, which means they did confess to com- S
o X . X K Material evidence n %
mitting the act but tried to make light of their offense or did
not agree with the victim about the type of abuse that was traces on clothing and bedding 9 31.0
committed. They tried to convince the court that the abuse biological s 72
only happened a few times, even though the victim reported a 1ologica traces :
significantly higher frequency. signs of sexual intercourse 4 13.8
The chi-square test showed us that the resulting p-value injuries and bruises 2 6.9
(Pearson’s chi-square) is 0.424 and the resulting p-value using objects used in the abusive act’ 2 6.9
Fisher’s Exact Test is 0.458. Therefore, since these are larger
than a = 0.05, we did not establish a relation between a defen- other material evidence'’ 7 241
dant’s confess%on and the c9urts ruling (Table 1). This proYes Total 29 100.0
that a confession does not influence the outcome of the trial,
at least not significantly.
Table 1: Confessions and court convictions
Convictions , Fisher’s
Total ll:e arsons p-value Exact Test
The defendant confessed Yes No 1-square (p-value)
AF** EF* AF EF AF EF
Yes 4* 3.0 4 5.0 8 8.0
.640 424 458
No 22 23.0 40 39.0 62 62.0
Total 26 26.0 44 44.0 70 70.0

Actual frequency
Expected frequency

%%

Cases where juvenile offenders confessed to committing sexual abuse and were punished by disciplinary measures reserved for minors.

In this case the expected frequency is smaller than 5, and this had to be taken into consideration when we evaluated the credibility of the

test and interpreted it. The test is most reliable if all the expected frequencies are above 5. If this condition is not met, columns and rows
should be merged, so that we get higher frequencies, which then lower the number of »free« stages (Jesenko, 2001). In our case, however,
this is not possible, as we only use a 2x2 matrix table. Therefore, the results of Fisher’s Exact Test were calculated.

4.2 Material evidence

In the pre-criminal proceedings, material evidence was
gathered in 26% of the cases (18, n = 70). The most common
were biological traces on clothing and bedding as shown in
Table 2. In four of these cases, biological traces were lifted
from the victims clothing and in three of them they were
taken from the suspects clothing. The gathered biological evi-
dence was semen and saliva. In Case Number 6 investigators
found a mixture of saliva and semen which the victim spat on
the ground.

4.2.1 Material and personal evidence in convictions

In 50% (n = 26) of the cases which ended with convic-
tions, there was no material evidence. The most frequently
found material evidence were: biological traces, physical
trauma and marks on the victim’s body (vaginal stretching, le-
sions, and other signs of sexual intercourse). Traces were often
found on the victim’s clothes. In three cases they were found at
the scene of the assault.

Weapon and stick which the suspect used to repeatedly beat the
victim.

Photos of naked children, letters exchanged by the suspect and
victim, cigarette butts.
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The chi-square test showed us that the p-value (Pearson’s
chi-square) is less than 0.001 (and p-value using Fisher’s Exact
Testis 0.001), therefore, we can confirm that there is a relation-
ship between the existence of material evidence and the trial’s
outcome. The phi quotient is 0.427 (statistically typically at p
<0.001), which means that existing material evidence does in-
fluence the outcome of the trial. The Cramer’s V showed that
the association power is 0.427 (p < 0.001) (Table 3).

Table 3: Material evidence in convictions

abuse in 51 (76%) cases; of these 26 (51%) cases ended with
a conviction, which means that in all the cases which ended
with a conviction, the victims spoke out about the abuse.

4.2.2 Expert witness testimony in convicted cases
The results of our study show that an expert witness’s tes-

timony was heard in 36 cases (51%), of which 20 (29%) ended
with a conviction.

Convictions 5 . 5
Total lI:ie_arsori S FlSh? ? E;i(ac; Test Cramer’s V

Material evidence Yes No square p-value

AF* EF** AF EF AF EF
Yes 13 6.7 5 11.3 18 18.0

12.771%%* .001 A7

No 13 19.3 39 32.7 52 52.0
Total 26 26.0 44 44.0 70 70.0

*  Actual frequency
**  Expected frequency
P p < 0,001

Where there was no material evidence, the conviction
was based on the victim’s testimony (even if the defendant de-
nied his or her involvement). In these cases it was important:
which words the victim used to describe the abuse (e.g., »...
something milky came out of his wee wee«), how the victim
felt at the time of the deposition, and what the expert wit-
nesses said. Data shows that the victims reported the sexual

Table 4: Expert witness testimony in convicted cases

The chi-square test showed us that the p-value is less than
0.01(and p-value using Fisher’s Exact Test is 0.001), therefore,
we can confirm that there is a relation between the existence
of expert witness’s testimony and the outcome of the trial. The
phi quotient is 0.392 (statistically typically at p < 0.01), which
means that the expert witness’s testimony does influence the
outcome of the trial (Table 4).

Convictions Pearson’s Fisher’s Exact 5
Uil hi-square Test (p-value) Cramer’s V
Expert witness testimony Yes No q p

AF* EF** AF EF 4270+ EF
Yes 20 13.4 16 22.6 36 36.0

10.763*** .001 392%¢%*
No 6 12.6 28 214 34 34.0
Total 26 26.0 44 44.0 70 70.0

* Actual frequency
**  Expected frequency
w0 p < 0,01
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5 Discussion

In the process of prosecuting child sexual abuse cases, it is
most important to evaluate the credibility of the victim’s testi-
mony. In the focus group interview, it became evident that in
most cases there are only two available statements, one made
by the victim, the other by the defendant. The credibility of
the victim’s statement is evaluated during several interviews
in which details about the most relevant facts should stay the
same. A victim’s statement is often supported by personal and
indirect evidence that is gathered from individuals who are in
a position to know details about the abuse or the child’s con-
duct in the time the abuse presumably happened (Dvorsek,
2003). Sugman (2000) wrote that this type of proof is generally
not allowed as the witness is speaking about something not ex-
perienced first-hand, but rather only heard about. Indirect evi-
dence is unreliable and can violate the suspect’s legal rights, es-
pecially the right to face the adverse witness in court. Because
in child sexual abuse cases, statements made by indirect wit-
nesses (individuals the child trusted and told about the abuse)
in most cases provide the only existing evidence, besides the
child’s accusation, these can be admissible in court. This fact
was also confirmed in the focus group interview, as prosecu-
tors said they always collected statements from anyone who
could confirm the victim’s story (e.g., a neighbour who saw the
child crying when the abuse supposedly happened, a school
counsellor who the child confided in). It is vital to the criminal
case that these witnesses do not back out, so it is important to
educate them about court proceedings and make them aware
of the importance of their testimony.

In child sexual abuse cases, material evidence is usually
scarce because the incident does not get reported right after
it had happened. The Office of the State Prosecutor General
of the Republic of Slovenia (2003) confirmed that these cases
are indeed reported relatively late. Mart (2010) wrote that the
reason for so little material evidence is in the fact that almost
all sexual abuse happens in private, so that only the offender
and victim know what was done or what goes on. Most forms
of child sexual abuse do not have physical consequences,
the child does not suffer bodily harm (e.g., during groping,
caressing, oral stimulation or exposure to visual sexual ma-
terial). Even acts like penetration, which could leave physi-
cal traces, many times do not have physical consequences
(Adams, Harper, Knudson, & Revilla, 1994).

Criminal investigation findings show that the most fre-
quently collected physical evidence is: biological traces, physical
signs of abuse, letters from the offender to the victim, and marks
on the child’s body (e.g., distended entrance into the vagina and
other signs of intercourse). Material evidence was found on the
victim’s and/or suspect’s clothing as well as at the crime scene.

A crime scene investigation was carried out in three of
the reviewed case or in 4% of the cases, as was also confirmed
by Brvar (2006), who found out that a crime scene investiga-
tion was done in 6.4% of all cases. On the other hand, house
searches were done more frequently. In our sample of cases, it
was done in 13 criminal cases. Brvar (2006) mentioned that
between 2000 and 2002 house searches were conducted in five
cases. Brvar (2006) also wrote that because of the very nature
of child sexual abuse investigators do not expect to get much
material evidence in the course of a house search and crime
scene investigation, so they rarely do so. Our research also
showed that house searches and crime scene investigations
are relatively rare. However, these should still be processed
even after a longer period of time because our research has
shown that the outcome of the trial depends on the quality
of the presented material evidence (p-value = 0.000), while
in the pre-criminal process the crime scene investigation
and house searches during which evidence can be collected,
proved to be the most significant.

Brvar (2006) noted that the most frequently carried out
criminal investigation task was collecting information from
individuals who could tell more about the victim and/or sus-
pect. Our conclusions are the same; gathering reports from
individuals who could know something about the abuse was
done in 90% of all cases. Much more rarely suspect identifica-
tion was done by a photo »line-up«; in our statistical sample,
this happened in five cases, of which four were investigated
(this is 6% of the cases), and in one case (1% of all cases) a
criminal indictment was issued against an unknown offender.
Brvar (2006) found out that suspect identification was carried
out in 24% of the unresolved and in three resolved cases.

Our research showed that in cases when there was no ma-
terial evidence, the court’s verdict depended on the child’s tes-
timony, even if the defendant denied his involvement, because
the defendant’s admission does not have much influence on
the outcome of the trial (p-value = 0.424). The court also took
into account what words the child used in his or her testimo-
ny, to describe the abuse (e.g., »... something like milk came
out of his wee wee«), as well as his or her description of the
suspect’s penis. Also important were the victim’s emotional
state at the time of his or her deposition or testimony, and the
expert witness’s findings of signs of abuse on the victim’s body;,
which could be taken as proof of the criminal act.

It is important that interviews with the victimised child
are conducted professionally and that the child’s age be taken
into consideration when he or she is questioned. It is impor-
tant how the victim is questioned. To get the most accurate
information from the child, the examiner must control the
course of the interview because his or her use of language
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and the complexity of his or her speech greatly influence the
child’s narrative (Umek, 2009). If anatomically correct dolls
are used during the interview, they should be used appropri-
ately; many examiners bring them out only if the child needs
some incentive to talk. The importance of these interviews
with victimised children was also emphasized during our fo-
cus group interview. The participants stressed how especially
important it is in proving a defendant’s guilt that the victim’s
statement about the most significant facts stays the same no
matter how many times he or she is questioned about them.
We also learned that expert witness opinions are also very
important. Our study indeed showed that testimonies given
by expert witnesses do influence the outcome of the trial (p-
value = 0.001). The focus group interview participants said
that it was also important how confidently the expert witness
presented his or her opinion in court. An expert witness’s tes-
timony is crucial in cases where there is no other evidence
(Gothard, 1987). They must provide the information on the
duration of abuse and its forms, as well as their findings on the
child’s credibility and the consequences of sexual abuse. Their
report is most important in the court’s evaluation of the credi-
bility of the child’s testimony where it also must be established
whether the child told the truth or the accusation was false.

In Slovenia, not like abroad (e.g., in the USA), we do not
have data about false accusations, as it is often very difficult to
say whether the false accusation was made intentionally. Ceci
and Bruck (1995) wrote that the majority of false accusations
are made on the basis of unfounded suspicions, but there are
a few cases where the false accusation was made intentionally.
From the focus group interview we learned that the younger
the children are the more likely it is they are telling the truth,
and even if they are speaking about something that did not
really happen, their statement cannot be labelled as an out-
right lie because in such cases children are usually just saying
what they heard said by someone else or are repeating what
they were told to say - it is easy to influence young children.
Therefore experts, when evaluating the credibility of a child’s
deposition, must consider the possibility that adults have ma-
nipulated the child and taught him or her what to say to the
examiner. Bruck, Ceci, and Hembrooke (2001) caution about
this and emphasize how important it is to determine whether
the child spoke out because he or she was under pressure to do
so or because the abuse really took place. If it becomes evident
that the child’s accusation of sexual abuse was false, it should
be determined what prompted it. What was the child’s motive
to lie? Perhaps fear of being reprimanded by his or her parents
for coming home late, or perhaps the child is trying to conceal
sexual abuse that happened at home by accusing a stranger.

In proving child sexual abuse, investigators and prosecu-
tors face some other problems, for instance: the fact that a vic-
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tim sometimes withdraws his or her cooperation in the middle
of the criminal proceedings and declines to say anything more;
and the fact that a witness, who, during the investigation pro-
ceedings, told what he or she saw and knew, but retracted his
or her deposition in court. The participants in our focus group
interview explained that the victim can withdraw out of fear
of the accused party, or because the victim wants the (often
lengthy) proceedings to end, or because the accused person
is the only provider in the family. When a witness withdraws
during the criminal proceeding, the key factor is at which stage
the witness gave his or her deposition. If the witness’s state-
ment was acquired during the pre-criminal proceedings, but
the witness later (during the criminal investigation) stated he
or she has forgotten everything, then his or her deposition can-
not be used in court unless specifically allowed by the judge.
It is also important whether the witness had signed his or her
official statement; a signed deposition has more »weight«. If
the witness repeats his or her statement during the criminal in-
vestigation, but later retracts or denies it, his or her first state-
ment stands, but it is officially noted that the witness changed
his or her statement in the course of the criminal proceedings.
Participants of the focus group interview also said that in
the process of proving child sexual abuse the judge’s tenacity
is very important, because he or she must thoroughly study
testimonies given by different judicial experts, the victim, the
accused individual, and other involved parties, and must do a
good job even if the trial takes years to conclude.

As we see, proving child sexual abuse is quite difficult and
complex. During our focus group interview, it was empha-
sized that the prosecutor cannot issue a criminal indictment
(even though he or she firmly believes that the sexual abuse
had happened), when there is no evidence, except the vic-
timy’s and suspect’s statements, and if the expert witness is not
able to clearly define the consequences suffered by the child
because of the alleged abuse. These are the main difficulties
in proving child sexual abuse. The participants in our focus
group interview pointed to yet another obstacle, the lack of
training. Their criticism was predominantly focused at judges
who are not sufficiently trained to deal with violence against
children and therefore find it hard to understand a victim’s
state of mind and the relationship between the victim and
the accused individual. In the future, it would be beneficial if
more joint training sessions for criminal investigators, pros-
ecutors, and judges were organized and carried out in small
groups where they could analyse specific cases and learn from
one another. Among other topics (e.g., gaining the knowledge
on child sexual abuse characteristics) the training should also
aim at transforming clues into indirect evidence.

Investigating and proving child sexual abuse is an especially
challenging area of work due to the nature of abuse and the fact
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that victims are children (sometimes even babies). Cooley and
Turvey (2007) stated that investigators should recognize the
potential bias in the investigation and the impact of their expec-
tations about the work of forensic experts. Their work should
therefore be carried out as objectively as possible and they
should be able to recognize situations in which they are direct-
ing the investigation only in one direction due to the atrocities
suffered by the victim. Pavsi¢ Mrevlje (2011a) detected that in-
vestigators in such crimes are exposed to traumatic events and/
or its consequences,'! where key strategies to deal with stressful
situations are at most importance as well as the potential impact
of post-traumatic symptomatology in (mental) functioning of
investigators, which are not so obstructive that they would af-
fect the quality of their work (Pavsi¢ Mrevlje, 2011b).
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Posebnosti dokazovanja spolnih zlorab otrok
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Spolno nasilje nad otroki je problem druzbe in posameznikov. Kljub vse ve¢ji ob¢utljivosti sodobne druzbe pri zaznavi tovrstnih
kaznivih dejanj so otroci $e vedno pogosto Zrtve teh kaznivih dejanj. Pri tem imajo pomembno vlogo stereotipi in miti, ki zmanjsujejo
odgovornost osumljenca ter krivdo pripisujejo otrokom, hkrati pa ovirajo odkrivanje, preiskovanje in dokazovanje spolnih zlorab
otrok. Prispevek temelji na raziskavi o spolnih zlorabah otrok v Sloveniji. Podatke smo pridobili s pregledom policijskih, tozilskih in
sodnih spisov iz leta 2003 ter z usmerjenimi skupinskimi intervjuji toZilcev in kriminalisti¢nih preiskovalcev spolnih zlorab otrok.
Omejitve raziskave so bile predvsem pomanjkanje podatkov v nekaterih policijskih, tozilskih in sodnih spisih ter neudelezba sodnikov
pri usmerjenem skupinskem intervjuju.

V kazenskem postopku je najpomembnejse ugotoviti verodostojnost zZrtvine izpovedi, saj v ve¢ini primerov ni materialnih dokazov.
Razlogi za pomanjkanje materialnih dokazov so predvsem v tem, da tovrstna dejanja niso prijavljena takoj po storitvi, prav tako se
vecina spolnih zlorab zgodi v zaprtih prostorih v domacem okolju, kar $e dodatno otezuje iskanje in zbiranje dokazov. Ugotovitve
kaZejo, da imata izvedensko mnenje in suverenost pri¢anja izvedenca na sodii¢u pomemben vpliv na rezultat sojenja. Se posebej v
primerih, pri katerih ni drugih dokazov in ko je treba ugotoviti, ali je otrok bil spolno zlorabljen ali ne. Pomembna je tudi vztrajnost
sodnikov, ki morajo dobro preuciti razlicna mnenja izvedencey, Zrtve, obdolzenca in drugih ter svoje delo kakovostno opravljati tudi v
primerih, ki trajajo vec let.

Klju¢ne besede: spolne zlorabe otrok, dokazi, zbiranje dokazov, dokazovanje, kriminalisti¢no preiskovanje
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